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ABSTRACT

The purpose of this study is to assist the Delhi authorities to take steps towards achieving long-
term reform of the system of land tenure, land titling and land registration in the city. This report
covers the last of the three phases of the study — the recommendations for a new land title
registration system for Delhi.

The report also covers, in lesser depth, recommendations for tenure improvements in informal
settlements, and procedures for improvement in the practice of supply of electricity and water
to informal settlements.
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EXECUTIVE SUMMARY

The study objectives This is the final report of a study of the system of land tenure and land
titte in urban Delhi. The study is based on an enquiry into present circumstances and
alternative courses of action; its purpose is to recommend methods for Delhi to move towards
more transparent, consistent, and efficient land tenure and registration systems. The main part
of this report focuses on options for title registration; the final part addresses questions relating
to tenure in Delhi's informal settlements.

A DELHI LAND TITLE REGISTRY

The need for a new title registration system There is no present system of title
registration in Delhi, and, as a consequence, title (ownership), possessory rights (e.g. leases)
and other property rights are not readily verifiable. Although there are some inchoate records
of publicly-owned land, there are no central records of land in private ownership, including land
recently transferred from leasehold to freehold.

The consequences of the present situation are that:

0 Because of the difficulty of proving title, buyers and mortgagors face a small risk that
the title to a property may be imperfect or fraudulent; there is a risk to banks and
housing finance companies that they may be unable to foreclose a mortgage, or that
the property has been used to secure a prior mortgage.

o As many households are unable to prove legitimate ownership, they do not have
access to mortgage finance; banks and finance companies are deprived of a significant
part of their potential market.

0 The property market is inefficient.

o The absence of a verifiable property titing and record system has led to excessive
litigation.

o Stamp and Transfer Duties are probably collected on only a minority of transactions.

0 There are missed opportunities for ‘joined-up’ urban management.

0 Collections of property tax are sub-optimal.

As a result, the economic growth of Delhi is significantly lower than it might otherwise be.

Change is needed soon: the time to plan for the future is when the current operations are
reasonably satisfactory, not when the limits of those operations have been reached, and the
pressures for change become more urgent. If the present system of property registration were
to be continued without reform, it is reasonable to predict increasing land disputes and frauds;
increasing marginalization of the 60 percent of households with no good title to their property;
below-trend levels of investment in commerce and industry; little redevelopment of uneconomic
areas of housing; and a lower quality of urban management than could otherwise be the case.

The principal objective of implementing a new land title registration system would be to
provide certainty of title to land in Delhi, in order to facilitate property transactions, encourage
investment and improvement, reduce disputes and uncertainty over the ownership of land, and
increase access by the under-served part of the population, though credit, to the wider
economy of the city.

The present system of deed registration would be replaced with a system of title registration
such as has been adopted by many common law jurisdictions around the world. This would be
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achieved by the establishment of a central registry of property, rights and charges. The aim
would be to have one of the world’s most efficient and effective systems of land registration, as
well as to demonstrate the way forward to other States and jurisdictions in India.

The intent would be to create a land registration, mapping and information system that will
primarily:

o0 provide a complete and transparent record of title and other interests in land and
immovable property
establish the legality of title or other interests
provide constructive notice to third parties of title and other interests
help avoid conflicts and property disputes
be self-proving, providing a presumption of accuracy and indemnification for errors
protect subsequent owners through a complete and transparent chain of title;

O O0O0OO0O0

and, secondarily, will also:
0 collate data about real estate markets
0 provide data to help government determine rational land use policies
o allow the rational management of property assets held by pulbic agencies in Delhi
O support the property tax system.

The Land Register would record the attributes of the land parcel; land ownership and
possessory rights; non-possessory rights (easements and covenants); mortgages and other
charges; and interests in apartments. The price paid at the time of transfer would also be
recorded, in the Land Register or in the parallel Cadastral Register. The present Deed
Registry would be systematically phased out as a registry of property transactions, continuing
to exist only as a repository of deeds of property without registered title.

The Governing Law  Although it would be desirable to draft and pass a new law to create a
land title registration system in Delhi, we believe that the Punjab Land Revenue Act, 1887 (“the
PLR Act”) can be utilized for this purpose. When adopted for Delhi by the Legislative
Assembly, this latter Act would authorize the Financial Commissioner of the Delhi Government
to declare as Estates areas which are to be included in the title registry; and then to issue a
notification that records-of-rights be made for these areas. The Act allows the definition of
records of rights consistent with the specifications of a contemporary land registry.

It would be necessary to amend the PLR Act — in order to comply with the specifications of a
land registry as conferring guaranteed legal title — to the effect that if the requirement of
registration is not complied with, the transfer, etc becomes void.

Use of the PLR Act should only be viewed as an interim measure — albeit a measure that is
probably sufficiently robust to survive several years — until such time as a purpose-drafted
Indian (or Delhi) Land Title Registration Act can be drafted and passed.

The Apartments Act Unless and until the Delhi Apartments Ownership Bill is enacted (and
modified, if necessary), it will not be feasible to define the rights of individual apartment owners
in a title registry. Passage of this legislation is an essential prerequisite for the establishment of
a title register.

Land Information System We recommend that the land cadastre (the record of boundaries)
be designed and used as the main data base for property taxation. Other data that may appear
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in a cadastre include: geometric coordinates, property addresses, land use, property
information, tenure, details of construction of buildings and apartments, population. These data
can and should be used to support land use planning and management (including development
control, and planning for redevelopment), planning for and management of public utilities and
services; transport planning; emergency planning and management; and for demographic and
other statistical analysis. It can be used to monitor land markets (an important potential source
of revenue. The system should be designed in conjunction with potential users in the public,
private and academic sectors.

The Institutional Home ~ We recommend that the functional aspects of administering the
new services should be the responsibility of the Delhi Government, logically either reporting
directly to the Chief Minister, or to any of three existing Departments: Urban Development;
Development, Revenue, (etc); or Land & Building. Although there are international precedents
for maintaining separate departments of land survey, mapping and cadastre, and land
information services, we strongly recommend that these be brought under the responsibility of
a single department. The report describes alternative institutional structures, for example with
specialist divisions of Legal Services, Business and Financial Services, Title Registration, and
IT and Services Development.

The Name In other States of India, a Survey, Settlements and Land Records Department
prepares and maintains mapping records and property cards (where these exist); a Revenue
Department prepares and maintains the Records of Rights (generally applicable primarily to
agricultural lands); and a Department of Registration and Stamps maintains records of land
transactions. We use “Department of Lands and Survey” as a generic name of the agency for
Delhi.

Indemnity Fund We recommend that properties registered under the new system
should be given a government guarantee of good title. It will then be necessary to establish an
indemnity or assurance fund to stand behind any claims against errors or omissions. Such a
fund will eventually be self-financing, based on a small levy on registration fees.

Access to Information All information contained on Delhi's land register, with the
exception of personal identifiers, should be made available to any enquirer, in person and on-
line.

Delhi Land Cadastre In order to establish the precise boundaries of each parcel of land in
Delhi, it will be of central importance to undertake a (new) cadastral survey. This will form the
basis of a cadastre, comprising a series of maps showing the size and location of all land
parcels, together with text describing the attributes of the land. The Financial Commissioner
would have authority to determine the rules for cadastral mapping. However, no such rules
have been determined for cadastral surveys in urban areas of India since 1917, and it will be
highly desirable for the Delhi Government (the City Survey and Mapping Centre) to take the
lead in establishing a set of regulations appropriate for the twenty-first century.

The Plot Identifier  In Delhi, the main plot identifier would probably most easily be based on
geographical coordinates to be allocated by NSRA. It is important that the plot address be
compatible with the address used in the property tax register if the property taxation system is
to be efficient and maintain public support. All land should be allocated an identifier, including
public and other Government lands, in order to support good public asset management.
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First Registration ~ The process of First Registration authoritatively determines rights in
land, identifying owners, the rights associated with the land, and the boundaries of each parcel.
This is usually conducted by government officials, perhaps in conjunction with private
surveyors, going area-by-area, gathering evidence from existing written records supplemented
as necessary by evidence from local officials and landowners.

There are, however, several categories of land which are not presently recognized as having
good registered title (notably properties that have changed hands using Power of Attorney, but
also including some properties that have changed ownership through inheritance) but which
could be eligible for registration. It will be necessary for the Delhi Department of Lands and
Survey to draw up comprehensive guidelines on how each of these categories should be
included within the process of First Registration.

The registration process should be systematic and compulsory, mapping and registering
specific geographic locations or types of settlement in order of priority. Based on proposals
that have been made to the team by practitioners in Delhi, we recommend that registers be
prepared according to the following order of priority:

1) All'land in New Delhi

2) All other lands allocated, subdivided or regularized after the Notified Date (e.g. the date
on which title registration starts)

3) Other land and properties (still) held by public authorities: L&DO, DDA, MCD, and other

public agencies

Freehold properties sold by L&DO, DDA and other authorities

Colonies that were developed pre-1961, with layout plans prepared by MCD

Colonies that were regularized before the Notified Date

Urban Villages

All other urban land considered to be occupied legally (including the Walled City;

unauthorized colonies).

o0 ~N o o1 b~
— — — — ~—

Timeframe Introduction of the new system in Delhi and its extension to all parts of the city
(except illegal squatter settlements) is likely to take at least a decade.

Private Sector Participation The private sector should be engaged in several aspects of
planning and implementation, including involvement in design of the land information system,
the survey process, design and management of the IT systems, and specification of
components of the land information system. Most other aspects will remain the responsibility of
the public sector.

Technologies Itis likely that it will be necessary to procure the services of an IT agency,
perhaps including the National Informatics Centre, to design (and perhaps also to help specify
the design of) a new IT system.

Financing The total capital cost is unlikely to be much less than Rs. 20 crores.
Although some of the cost of design and installation of the computer systems may be borne by
private companies, most other capital costs will need to be met from public sources, potentially
including the JINNURM. We draw attention to the possible willingness of the World Bank and
other international agencies to finance and assist land registration projects.
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Recurrent Costs It is not likely that the full cost of first registration can be recovered from
charges; public investment would be justified by overall economic benefits from improved
registration. However, relatively low operational costs can allow land registries to become self-
financing after the start-up period, even with modest fees.

Procedures We recommend that the Office of the Chief Minister of the Delhi Government
should establish a Steering Committee with the responsibility of drafting a Strategic Plan. The
Steering Committee will need to be assisted by a full-time secretariat. Its principal tasks will be:

o To reach a consensus on the principles and broad functional specifications of the
new system;

0 To create agreement that the Delhi Government is the appropriate authority to take
the lead in creating and managing the land title registry and land cadastre;

0 To determine in consultation with legal authorities that the Punjab Land Revenue Act,
1887 is applicable to these circumstances, at least for an interim period;

0 To determine which Department should take responsibility for the new administrative
arrangements;

0 To help develop a consensus and mechanisms to enact the Delhi Apartments
Ownership Bill;

0 To liaise with external bodies.

The Steering Committee should set up a series of working groups: on legal issues; on first
Registration procedures; on cadastre and mapping; on the land information system; and
finance and administration.

The expertise of land specialists, lawyers, planners, etc, will clearly be needed. We would also
urge the appointment by the Delhi Government of an urban economist with a wide-ranging
brief, perhaps to provide cross-departmental advice on issues of land policy.

IMPROVEMENT OF TENURE IN INFORMAL SETTLEMENTS

We were also required to examine the tenure of Delhi’s informal settlements. We have defined
Delhi's informal settlements as having been built outside administrative procedures, classified
into four broad groups: Squatters / JJ Clusters (about 3 million people); Resettlement and
Relocation Colonies (about 1.8 million people); Unauthorized Colonies (about 3.5 million
people); and Rural and Urban Villages (about 1.6 million people). It is taken to be a long-term
objective to provide security of tenure to every legal resident of Delhi. Security of tenure,
however, is not the same as freehold title to land.

Issuance of titles is expensive, and is not a panacea for poor populations. Titles, however, are
undeniably beneficial for middle-income households who are otherwise able and willing to
access the credit market for mortgage loans. We therefore recommend early titling for the
Unauthorized Colonies, but for the introduction of certain intermediate tenure systems for other
settlement types.

Informal Settlement Development Authority In order to coordinate the planning,
monitoring and management of informal settlements in Delhi, an Informal Settlement
Development Authority should be established.
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Survey of JJ Clusters It is not possible to plan for the future of JJ Clusters unless and
until there is better information on the scale, location and characteristics of these settlements.
The Informal Settlements Development Authority should be required to carry out a
comprehensive survey as a matter of high priority. It should conduct a “screening and selection
exercise” to rank areas that qualify for tenure improvement programs.

Land Pooling  Land pooling is a strategy under which the land already occupied by an illegal
settlement is "shared" between the community and the landowner; we recommend that it is
probably appropriate for redevelopment of some of the JJ Clusters in Delhi. Adoption of this
policy would require the formation of a dedicated design and implementation team within the
Informal Settlements Development Authority.

Temporary Tenure for JJ Clusters ~ There are probably settlements to which temporary
tenure could be granted without prejudice to the public good. There are several such ways in
which squatters may be given temporary tenure, short of permanent tenure, including granting
of No Objection Certificates or “Possession Certificates”.

In-Situ Upgrading ~ The principles of in-situ upgradation should be applied to all of those
squatter settlements that meet the screening and selection process.

Upgrading Tenure in Upgraded Colonies We recommend the renewal of licenses in
upgraded colonies for a nominal charge, preferably for periods longer than the present ten
years.

Resettlement and Relocation Colonies Recognizing a Court ruling that requires that
resettled squatters be given land on license “with no right in the licensee to transfer or part with
possession of the land in question”, we nevertheless urge that a debate on the future of the
Resettlement and Relocation Colonies be included in the mandate of the proposed Informal
Settlements Development Agency, with a view to enhancing the security of tenure of their
residents.

Priority for Regularization of Unauthorized Colonies We broadly concur with the
principles set out in the report to the Nanavati Commission for a methodology for regularization
of unauthorized colonies. We recommend that regularized colonies should be among the first
areas to be offered title registration; for ease of administration and to provide a good
demonstration effect, it would probably be appropriate to start with the richer and less densely-
settled colonies such as Sainik Farms, Anantram Dairy and Mahendru Enclave.

Urban Villages We recommend that the urban villages be included in the process of First
Registration for the purpose of granting secure, registered title to property holders.

WATER AND ELECTRICITY SUPPLY TO INFORMAL SETTLEMENTS

The study was asked to consider the extent to which the supply of water and electricity to
informal settlements in Delhi has been constrained by the nature of their tenure. Most informal
settlements are poorly served with electricity and water, although there is no legal reason for
the utility companies to withhold service. The utility companies are reluctant to invest in
informal settlements for a number of reasons, including the following:
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They are unable to calculate future financial returns when the remaining tenure of the
settlement is unknown;

Their officials are unaccustomed to dealing with ‘marginal’ communities, and with the
informal organizations that operate there;

There is a mistaken perception that poor people are unable and/or unwilling to pay
for services; and

There is a mistaken perception that there is ‘not enough water to go round'’.

Recommendations for Service Delivery to Informal Settlements A generic four-step
process is recommended to develop successful and sustainable delivery of electricity, water,
and/or sanitation services to residents of informal settlements:

0]

Step One - Screening. Determine which settlements are suitable to receive which
type of services.

Step Two — Services Definition: Once settlements are selected, the level of services
should be determined through discussions between the utilities and community-based
organizations, with oversight from regulatory agencies.

Step Three — Risk Mitigation: Develop a package that establishes temporary tenure
rights to informal settlement residents to provide the utility with an assurance that the
period of tenure is adequate to permit them to generate sufficient revenue to justify
extension of service.

Step Four - Implementation: Physically perform the connections; remove illegal
connections and, as a culture of payment becomes the norm in a settlement, the utility
can begin upgrading its most trustworthy customers to individual connections, with the
goal of scaling up the individual meters to the entire settlement.

The Informal Settlement Development Authority should work with utility service providers and

engage

them from a commercial perspective to plan for the delivery of services to informal

settlements; develop and implement a program rationale to grant temporary tenure to select
squatter settlements and confirm the temporary tenure of other settlements, and involve
community groups to interface with selected settlements on key implementation issues.

The Delhi Government should interact with the Delhi Electricity Regulatory Commission to
review the Tariff Orders with a view to providing guidelines for electricity service to informal
settlements. It should also establish an equivalent independent authority for water regulation,
with the primary role of seeking value for customers across all settlements of the city.

The electricity distribution companies and Delhi Jal Board should:

o

(0]

Understand where losses occur in the system; data is important to convince senior
management.

Address service to slums and informal settlements as part of a holistic program to
improve customer service process.

Get utility buy-in at Board level.

Set up special units within the utility to coordinate delivery to informal settlements.
Communicate with stakeholders — before, during and after improvements.



The Urban Institute New Approaches to Land Titling and Reqistration in Delhi
Page 1

1 INTRODUCTION
1.1 The Purpose and Structure of the Study

This is the final report on a study of the system of land tenure and land title in urban Delhi. The
study is based on an enquiry into present circumstances and alternative courses of action; its
purpose is to recommend methods for Delhi to move towards more transparent, consistent, and
efficient land tenure and land registration systems.

The study covers virtually all systems of land ownership in the city, excepting only agricultural
land, and land in the (military) cantonment. It addresses land occupied by squatters, through to
land in the planned, formal settlements. It deals most prominently with residential land, but in
so doing covers issues that equally affect commercial and industrial land. It focuses primarily
on how land systems impact society and the economy, including through the formal credit
system, as well as investigating in some detail how present tenure systems impact people’s
ability to access water and electricity.

The study has been undertaken by the Urban Institute, of Washington, DC, in association with
ICMA (South Asia), and was funded by USAID. It was in three parts. The first part defined the
problem; the second identified best practices for the solution of similar problems elsewhere.
This, the final part presents recommendations for the introduction of a new title registration
system, and for changes to practices in the administration of tenure.

The first volume (Land as Security: Tenure and Title Issues in Delhi; September 2006)
documented the systems that currently exist for land tenure and land title registration in Delhi.
To the best of our knowledge, this was the first time that such a study has been undertaken
systematically for Delhi. We attempted to explain how the present systems operate, and what
their main shortcomings are. This stage of the study was completed with a workshop, in August
2006, at which the main, draft findings were reviewed with a peer group of Delhi’s land
professionals.

Based on discussions at the workshop and with government officials and practitioners, as well
as with USAID, the team decided to that the principal focus of attention of the study should be
on questions of land title registration, although continuing to examine issues of tenure
improvement, and of service provision related to insecurity of tenure.

The second volume (New Approaches to Land Titling and Registration in Delhi; December
2006) took the Phase One report and the associated workshop as a starting point, investigating
responses in other places to those aspects of the present situation that our interlocutors found
to be both in need of improvement in Delhi and with the potential for change. The findings of
this stage of the study were presented to a second workshop, in November 2006, at which the
findings were debated.

These two reports, and the reports of the two workshops, have been submitted separately, and
are available on request.

This phase of the study consolidates the conclusions of the team and the workshop
participants, by making concrete and specific recommendations for change.
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1.2 The Study Team

The study team comprises the following individuals:

Michael Lee Urban land policy, task manager
B.N.Banerjee (Fox Mandal Little, Solicitors and Advocates)

Real estate advocate
Amitava Basu (Intercontinental Consultants and Technocrats Pvt. Ltd)

Utilities specialist (Delhi)
Amit Dalal (PA Consulting Group) Utilities specialist (International best practice)
Debolina Kundu Urban development consultant (Delhi)
Meghna Malhotra (ICMA South Asia)

Coordinator, India case studies
Carol Rabenhorst (Urban Institute)

Real estate lawyer (International best practice)
Anjali Vohra (Khaitan, Jayakar Sud and Vohra)

Real estate advocate (Delhi)
Sudhir Vohra Consultant

Ritu Nayyar-Stone is the Urban Institute’s Project Manager for USAID’s India Urban Initiatives
Project, of which this study is a component part. Manvita Baradi is the Director of ICMA South
Asia.

1.3 Structure of the Report

The team has attempted to keep this report succinct and brief in order that its findings can be
readily absorbed. Accompanying reports have provided additional detail and cross-references,
from which more information may be obtained on specific areas of interest.

Following this introduction, Section 2 summarizes the findings of the previous stages of the
study with respect to land registration, and thereby provides the arguments for change, in
particular for moving from the present inchoate system of deed registration to a comprehensive
system of land title registration.

The following sections describe how this may be achieved. Section 3 sets out the long-term
vision for a new system of land titling for Delhi. Section 4 discusses the legal framework, and
presents the team’s view that a new system can be introduced by amending existing laws
rather than by the introduction of new laws. Since a title registration system needs to relate to
a comprehensive land survey — which has never been carried out in Delhi in recent years —
Section 5 describes the steps needed to conduct a new survey. Although there are good
international precedents for the introduction of a paper-based title registration system, the team
recommends that a new system for Delhi should be computer-based: Section 6 describes the
available technologies. Section 7 investigates possible institutional arrangements, with the
team’s conclusion that a new department should be established by the Government of the
National Capital Territory of Delhi (described hereafter as the Delhi Government), and the
involvement of the private sector in the introduction and maintenance of the system. Sections
8 and 9 briefly discuss the cost and timing of introduction of a new system. Although the team
has not been able to estimate the cost of introduction of the system, international experience is
that costs are likely to be substantial. Likewise, the team recommends that the new system
should be introduced incrementally, and suggests how this may best be done, with the title
registration system co-existing with the deed registration system for a period of perhaps a
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decade or more before title registration is made compulsory. Section 10 summarizes the main
stages needed to attain this objective of a new a land registration, mapping and information
system for Delhi.

Section 11 discusses issues relating to tenure in Delhi’s informal settlements, which have
defined to include squatter settlements (JJ Clusters), Resettlement and Relocation Colonies,
Unauthorized Colonies, and Urban and Rural Villages, together comprising about three-fifths of
the population of the city. The section reprises the findings of the first two stages of the study,
and makes some recommendations for short-term actions to ameliorate the tenure situation (as
well as explaining why the team is not recommending more radical action for widespread
changes of tenure).

Section 12 discusses the provision of electricity and water services to informal settlements: a
summary of the findings of the previous two reports, with added specific recommendations for
practical actions that could simultaneously improve people’s welfare and health, and the
finances of the water and electricity distribution companies.

The report concludes with a comprehensive bibliography of all works used during the course of
the study, and a list of the people with whom we have consulted and who have helped us with
information and analysis. We should, however, like to re-state that the opinions and
recommendations contained in this report are those of the authors, and are not necessarily
shared by any — and certainly not by all - of the authorities listed.
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2 THE NEED FOR A NEW TITLE REGISTRATION SYSTEM
2.1 The Present System of Property Registration

There is no system of title registration in Delhi, and, as a consequence, title (ownership),
possessory rights (e.g. leases), easements, etc are not readily verifiable. There is no central
registry of land in Delhi. Agricultural holdings are recorded, but urbanized land is not subject to
any central registration system. In general, records of land held by governmental agencies are
maintained by each individual agency, although even these records are not cross-referenced to
any systematic cadastral survey. There are no central records of land in private ownership,
including land recently transferred from leasehold to freehold.

Delhi does have a long-standing system of deed registration. In accordance with the
Registration Act, 1908, the Delhi Government's Registrar of Assurances is required to register
most types of property transactions, although there are some exceptions. One important
exemption is that changes of ownership through simple inheritance, and equitable mortgages
(see footnote 8, below), need not be registered. The team believes that the majority of property
transactions in Delhi’'s planned colonies are properly recorded. However, the widespread use
of Powers of Attorney and of unregistered Agreements to Sell — encouraged by the perceived
high level of Stamp Duty on property transactions — has led many people to avoid use of the
formal system of registration especially, but not exclusively, in unplanned Delhi.

Registration of a deed or transaction gives no assurance to a purchaser of valid title to the
property; it only acts as a general statement that a particular document has been executed. It
gives no certainty of title.

In addition, because the deed records are filed in written form and by date of registration, it has
become virtually impossible to trace the chain of ownership through a (manual) search of the
records. The process of registration of new deeds is now computerized, but there are no
known plans to extend computerization to the old records.

2.2 The Consequences

The consequences of this situation are that:

e Because of the difficulty of proving title by chain of ownership, buyers and mortgagors
face a small risk that the title to a property may be imperfect or fraudulent; there is a
financial risk for banks and housing finance companies that they may be unable to
foreclose a mortgage, or that the property has been used to secure a prior mortgage.

e As many households — most notably, residents of unauthorized colonies — are unable
to prove legitimate ownership, they do not have access to mortgage finance;
conversely, banks and finance companies are deprived of a significant part of their
potential market.

e The property market is inefficient and the volume of secondary transactions is
constrained, adversely affecting prices.

e The absence of a verifiable property titing and record system has led to excessive
litigation about property ownership and boundaries.

1 Some people reportedly believe that payment of property tax and associated receipts confer some
proof of ownership: this is, however, decidedly not the case.
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e Stamp and Transfer Duties are probably collected on only a minority of transactions;
experts believe that total revenues from these duties would increase if their level were
lowered.2

e There are missed opportunities for ‘joined-up’ urban management — for example,
whereby city planners and managers have access to a land information system.

e Although property tax is collected by the municipal bodies, if they were to have access
to a central register of properties, their ability to identify properties that are not
presently included in the property tax registers would be enhanced: their taxation ability
would be made much more efficient and equitable if they had access to an up-to-date
property register.

As a result, the economic growth of Delhi is measurably lower than it might otherwise be:
estimates are of an annual GDP reduction of at least 1 percent.?

2.3 The Need for Change

It was argued in the team’s December report4, and in the August workshop, that a number of
reforms are needed, including:
e An efficient, new, system for property registration (new technology and new laws /
regulations) to clarify and authenticate citizens’ property rights
e Improved security of title to allow banks and housing finance companies to function
properly and with confidence
e Stamp duty reform
e Clear definition of title in subdivided properties; systematic documentation of titles in
regularized colonies
e The Delhi Apartments Ownership Act to be amended and implemented
e Improved coordination between governments and government departments.

The arguments for change are strong. It may be less clear why change is needed now. The
time to plan for the future is when the current operations are reasonably satisfactory, not when
the limits of those operations have been reached and the pressures for change become more
urgent.> For example, if the present system of property registration were to be continued
without reform, it is reasonable to predict increasing land disputes and frauds, increasing
marginalization of the 60 percent or more of households with no good title to their property,
below-trend levels of investment in commerce and industry, little redevelopment of uneconomic
areas of housing, and a lower quality of urban management than would otherwise be the case.

In addition:
e The recent upsurge in the number of conversions of properties from leasehold to
freehold needs the introduction of transparent procedures for registration of ownership
before further transfers are effected.

2 See, for example, Alm, James, Patricia Annez, and Arbind Modi. “Stamp Duties in Indian States: A
Case for Reform”. World Bank Policy Research Working Paper 3413, September 2004

3 See, for example, the McKinsey Company Report India: The Growth Initiative (2001). The Planning
Commission has estimated that removal of constraints on land management — including those
investigated in this report — would add 1.25 to 1.4 percentage points to the national growth rate.

4 Urban Institute. “New Approaches to Land Titling and Tenure in Delhi”. Report prepared for
USAID/India, December 2006.

5 This argument is based on a statement in Hong Kong’s Strategic Change Plan.
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e Technology has changed, so that it is now much easier (and cheaper) to introduce
appropriate technology than it was even a few years ago. Developments in other
States in India have demonstrated the sort of technologies that could be adopted by
Delhi.

e |t is part of the Delhi Government's Citizen Charter (Administrative Reforms
Department) to provide improved customer services to residents. A modern title
registration system will provide a service to all property owners in Delhi that was
previously lacking, in a cost-effective and user-friendly manner.

e The initiation of a title registry will signal to investors that Delhi is a World City, with a
confident economy based on stable land rights, relieved from much of the burden of
uncertainty of title that previously encumbered it.
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3  THE LONG-RANGE OBJECTIVE
31 A Delhi Land Title Registry

311 The objectives
The following statement of intent is recommended as appropriate for adoption by the Delhi
Government.

The principal objective is to provide certainty of title to land in Delhi, in order to facilitate
property transactions, to encourage investment and improvement, to reduce disputes and
uncertainty over the ownership of land, and to increase access by the under-served part
of the population both to credit and to participation in the wider economy of the city.

The present system of deed registration will be replaced with a system of title registration
such as has been adopted by many common law jurisdictions around the world. This will
be achieved by the establishment of a central registry of property, rights and charges.
The aim is to have one of the world’'s most efficient and effective systems of land
registration, as well as to demonstrate the way forward to other States and jurisdictions in
India.b

The intent would be to create a land registration, mapping and information system
that will primarily:

o provide a complete and transparent record of title and other interests in
land and immovable property
establish the legality of title or other interests
provide constructive notice to third parties of title and other interests
help avoid conflicts and property disputes
be self-proving, providing a presumption of accuracy and indemnification
for errors
protect subsequent owners through a complete and transparent chain of
title;

0Oo0Oo0o

@]

and, secondarily, will also:
0 collate data about real estate markets
0 provide data to help government determine rational land use policies
o facilitate the rational management of property assets held by public
agencies in Delhi
0 support the property tax system.

312 The alternative

An alternative approach — not recommended for adoption here — would be to improve the
functioning of the present system of deed registration under the Registration Act, 1908 in order
to allow users better access to the data base and to bring more properties into the system.
This could be achieved, for example, by computerizing all the existing records (dating back to
1908) and linking them through a chain of title; by enforcement of regulations relating to
Powers of Attorney; and by extension of the requirement to register other types of transaction
(e.g. mortgages, transactions in the Urban Villages, etc). This exercise, however, would only
marginally increase the certainty of title (there would be considerable opportunity for error),

6 Land is taken to include all permanent buildings and construction erected upon it.
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could not form the basis for any form of guarantee, would be relatively difficult and expensive
(especially interpreting and linking the chains of older documents), and would likely increase
the incidence of litigation.

3.13 What is to be recorded on the Land Register?

A description of the attributes of the land parcel: a precise reference to the Land

Cadastre - title number, location, etc (Section 3.2, below)

e Land ownership and possessory rights - e.g. the name of the owner(s) of the land, the
capacity in which the owner holds the land, particulars of leases, etc. (Leases may or
may not be registered; in the circumstances of Delhi and to conform to present
practice, we recommend that leases with a term of 1 year or more should be subject to
registration.”)

¢ Non-possessory rights (easements and covenants)

e Mortgages and other charges. Itis usual that title registration includes the details of all
legal transactions affecting the parcel, including sales and mortgages. Equitable
Mortgages (mortgage by deposit of title deeds) are presently exempt from registration
by the Registrar of Assurances under the Registration Act 1908.8 We recommend,
however, that — in order to protect lenders — all such transactions should be included in
the title register. We believe that this can be achieved by administrative order (see
Section 4.1 below); this is neither prohibited by the Registration Act, nor is it contrary to
the spirit of that Act.

e Interests in apartments (see Section 4.2 below). We do not recommend that the
register should include a register of buildings per se (as there is, for example, in
Norway). However, since there may be different ownership interests in a built property
(e.g. a condominium built on leased land), it would be appropriate for the title registry
to reflect these legal interests.

It is common — although not universal — for a Land Register also to record the price paid at the
time of transfer. Although we would recommend that this ultimately be included in Delhi's Land
Register, this item of data is not specified in the governing Act (Section 4.1 below). We
therefore recommend, instead, that details of the land price be included in the parallel
Cadastral Register — Section 3.2, below.

An example of data held by a modern land registry — information included in the Land Registry
of England and Wales — can be seen at
http://www.landregisteronline.gov.uk/Iro/resources/example register.pdf.

Registry of titles can be mandatory (e.g. Singapore) or optional (e.g. Ireland, where a deed
registration system operates side-by-side with a title registry); or the system can allow a

" The international norm is about three years, although there are variations. The Registration Act
requires compulsory registration of all leases of immovable property from year to year, or for a term
exceeding one year.

8 Equitable mortgages are defined and authorized under the Transfer of Property Act, 1882, as follows
(Section 58][f]): “Where a person in any of the following towns, namely, the towns of Calcutta, Madras,
and Bombay, and in any other town which the [State Government concerned] may, by notification in the
Official Gazette, specify in this behalf, delivers to a creditor or his agent documents of title to
immoveable property, with intent to create a security thereon, the transaction is called a mortgage by
deposit of title-deeds.”
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transition from a dual system to a mandatory system over a specified period (e.g. Hong Kong).®
Alternatively — as in England and Wales - registration can be compulsory on new sales of land,
but optional on land that has not been sold.

The team recommends that registration of titles under the new system be compulsory, but that
the introduction of the new registry should be undertaken systematically, area by area, over a
period of a number of years. Please see Section 8.2 for more detail.

Ultimately — when the whole of Delhi is covered by the new Title Registry — the existing Deed
Registry (as operated by the Registrar of Assurances) would be redundant. It would be
unnecessary (and confusing) to have both operating simultaneously for identical parcels of
land. In the interim period, however — which we expect would last for many years — deeds
pertaining to areas not yet notified for inclusion in the Title Registry would continue to be
registered in the Deed Registry. The Deed Registry would therefore be systematically phased
out as a registry of property transactions, continuing to exist only as a repository of deeds of
property without registered title — see Section 3.1.4 below.

314 The legal basis for a Title Registry

As explained in Section 4 below, we believe that the authority of the Punjab Land Revenue Act,
1887 (“the PLR Act"), is sufficient to allow the establishment of a land titling system for Delhi,
without the need for the passage of any major new legislation, but with some relatively minor
amendment — see below. It may be necessary for the Delhi Legislative Assembly to adopt the
relevant provisions of the Act, but this would be a relatively simple procedure. This
interpretation is supported by independent observers, but will need to be confirmed by a formal
opinion of the Attorney General.

In order to ensure that transfer occurs only with registration (an essential feature of a land
registration system), it would be necessary for the PLR Act to be amended to the effect that if
the requirement of registration is not complied with, the transfer, etc, of the relevant property
would become void.

It will also be essential to finalize the revision of, and enact, a new Delhi Apartments Ownership
Bill (see Section 4.2 below).

Other legislative changes will be required, including, at a later stage, measures to permit the
establishment of an indemnity fund (which would guarantee that registration under the PLR Act
would constitute a valid title), revocation of the Registration Act, 1908, for those areas
subsumed under the PLR Act, as well as the passage of detailed regulations for
implementation of the PLR Act.

We would recommend, in due course, the drafting and passage of a completely new Land
Titles (Delhi) Act or, perhaps, a national Act that can be adopted by individual States as
required. This would incorporate all necessary provisions of a contemporary land title
registration act that would otherwise require passage of a multitude of amendments to and
regulations for the PLR Act.

9 [reland is moving incrementally toward a mandatory registration system. At present, three out of the 32
counties have mandatory registration. During 2007, three more counties will be added.
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3.15 The institutional structure

Section 7 of this report recommends that the appropriate institutional home for the new land
registry would be the Delhi Government. Consistent with our belief that a land registry could be
established virtually immediately, under the Punjab Land Revenue Act, 1887, the administrative
structure would necessarily also follow the requirements of that Act, and the responsible office
would be the Financial Commissioner (or his designee). We recommend, however, that the
Delhi Government establish a new Department of Lands and Survey, with responsibility for
administration of both the land registry and the land cadastre and, possibly, also of the land
information system. (In order to avoid duplication, it would be desirable if the cadastral agency
and the land information system be accommodated within the same agency, rather than being
split between different government authorities.)

Although the new Department would properly remain in the public sector, we believe that -
consistent with recently-developed models elsewhere — it should be run on business lines, with
a long-term financial model. This report makes recommendations for involvement of the private
sector in appropriate areas of design and management and utilization of the new systems.

3.16 Computerization

Most land registers throughout the world are computerized, although there are several national
or regional administrations that have chosen to retain a manual system, including Thailand.
Given the present state of technology, India’s pre-eminent expertise in information technology,
and recent relevant experience in other States, we believe it is obvious that Delhi’s land registry
and land cadastre should be fully computerized from the start. Section 6 discusses appropriate
technologies.

3.1.7 Guarantee of authenticity

It is common, although not universal practice, that registration of title by a government body
comprises a guarantee of authenticity of the title: entries in the register are taken as prima facie
evidence of the actual legal status of the land. Alternative systems in less common use are
private title insurance schemes, usually used in conjunction with registers of deeds; we do not
see the potential for such in Delhi.

We recommend that, in order to encourage public confidence in the new system, legislation be
introduced to allow for guarantee of title. Please see Section 9.3 for more detail.

3.18 Access to information

One of the principles of modern land registration is that once ftitle or other interests are
registered, all persons are deemed to have constructive notice of the facts in the record. This is
essential to prevent fraud, to protect the interests of holders of rights in the property against
other parties, and to allow property owners to freely exercise their rights. While it is property
owners who are concerned about lack of confidentiality, it is they who benefit most from a
public system. Another beneficiary is the mortgage lender, who must have assurance that the
property has not been used to secure other debts.

An increasing proportion of land registries around the world permit access to all information
they contain, with the exception of personal identifiers. Access to registered information is
available, often online, for a fee.

We believe it is consistent with the principles of India’s Right to Information Act, 2005, with the
Delhi Right to Information Act, 2001, and with the present practice of e-governance in Delhi,
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that all information contained on Delhi's land register, with the exception of personal
identification, should be made available to any enquirer, in person and on-line.

3.1.9 The cost

We have not estimated the capital cost of establishing the system, since there are no
sufficiently close parallels elsewhere in India or outside that would allow us to make a reliable
estimate. Including the costs of the cadastre — see below — the total cost is, however, unlikely
to be much less than Rs. 20 crores.10 Although a portion of this will be recovered from charges
for initial registration, much would have to be met from public funds.

It should, however, be possible for the recurrent costs of the scheme to be financed exclusively
from user charges.

3.2 Delhi Land Cadastre

In order to establish the precise boundaries of each parcel of land in Delhi, it will be of central
importance to undertake a cadastral survey. This will form the basis of a cadastre, comprising
a series of maps showing the size and location of all land parcels, together with text describing
the attributes of the land. The land cadastre shows the geometric characteristics of a property,
thus serving to precisely locate each individual parcel of land.

Since the main purpose of a cadastre is to support title registration (as well as property valuation
and land resource management), we recommend that it be commissioned by the same agency that
is responsible for the Land Registry, consistent with the requirements of the Punjab Land Revenue
Act, 1887.

The geodetic network will need to be established by a national agency (Survey of India; NRSA),
although lower-level mapping can be undertaken by licensed private surveyors.

An example of a title plan from the Land Registry of England and Wales can be seen at
http://www.landreqisteronline.gov.uk/Iro/resources/example title plan.pdf.

The land cadastre is discussed further in Section 5.
3.3 A Land Information and Regulatory System

Data that may appear in a cadastre include: geometric coordinates, property addresses, land
use, property information, tenure, details of construction of buildings and apartments;
population.

In addition to guaranteeing ownership and security of tenure, and thereby assuring better
access to credit, information contained in the land registry and cadastre can be used for
purposes of estimating and collecting property taxes. We recommend that the cadastre be
designed and used as the main data base for property taxation by Delhi’'s Municipalities.

The same data may be used to support land use planning and management (including
development control, and planning for redevelopment), planning for and management of public
utilities and services; transport planning; emergency planning and management; and for

10 Based on a back-of-envelope estimate of a minimum cost of Rs.400 per parcel, and a likely minimum
of 5 million parcels.
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demographic and other statistical analysis. It can be used to monitor land markets (an
important potential source of revenue), for property assessment and valuation.

Importantly, the data can also assist public agencies to manage their property assets and
ensure their efficient use. We suspect that these are not always managed optimally at present,
and therefore recommend that the data base be specifically designed to accommodate this
objective.

Customers of a well-developed land information system could include most government
departments (Departments of the Delhi Government, MCD, NDMC and DDA) as well as banks
and housing finance companies, real estate developers, economists, insurance specialists,
lawyers and notaries, valuers and others.

The team recommends that the department responsible for the registry and cadastre give
careful and extensive consideration to the potential uses of additional data, the costs of
collecting these additional data (and the revenue that might be gained) before determining what
information should be added to the data bases. This process of determination must involve
liaison between many different user agencies (including police and fire services; utility
companies; and representatives of associations representing, for example, valuers, planners,
bankers, etc); it will be time-consuming. It should be noted, however, that experience
elsewhere suggests it is common to collect more information than is actually used, with the
result that the land information system may not be cost-effective if data are added simply
because they might prove useful at a later stage.

We also strongly recommend that the title register and cadastre should be made compatible
with the property tax register (or vice versa), using the same data base and relying on an
identical or compatible referencing system. (Section 5.4 below discusses the property
identifier.)
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4  THE LEGAL FRAMEWORK
4.1 The Governing Law

The following interpretation has been suggested to the team. We concur with these findings
and recommendations.

In an ideal situation, the Government would draft and enact new legislation to define and permit
the establishment of a land title registry and cadastre for Delhi. It is, however, likely that this
process would take so long that the need would be overtaken by events, and the opportunity
for the introduction of a registry perhaps be lost unless some interim measure can be adopted.
There is an existing law — the Punjab Land Revenue Act, 1887 (“the PLR Act”) — which,
although old and written for the state of Punjab as then-administrator of the present NCT Delhi,
we believe can be utilized for the same purpose to enable an immediate start to be made on
the administrative construction of a registry. However, at least one significant amendment to
the Act would be needed before it can be used to create authoritative titles.

Prior to 1954, the PLR Act prevailed in the municipal area and villages west of the Yamuna.
The U.P. Land Revenue Act, 1901 was applicable to the urbanized area and municipal areas in
the trans-Yamuna area. In 1954, the Delhi Land Revenue Act was introduced to authorize the
maintenance of records of lands in rural Delhi —excluding that is, the municipal area,
Government land, and public purpose and public utility land (lands excluded from the Delhi
Land Reform Act, 1954) — and simultaneously repealed the provisions of the PLR Act applying
to the same areas.

Under the continuing provisions of these Acts, land records are still being maintained and
updated for rural areas of Delhi.

With some exceptions, there is no such clarity about the keeping and maintenance of land
records in most of urban Delhi. The DDA, however, does maintain the land records of the
original Nazul estates, according to the provisions of the PLR Act. We assume that authority
for this derives from a formal resolution of the Delhi Legislative Assembly to continue
implementation of the applicable laws under the old (i.e. Punjab State) Administration, and to
transfer authority for record-keeping to DDA as the Competent Authority.1! It appears that the
Delhi Legislative Assembly has the authority to adopt the PLR Act to urban Delhi, although this
would need to be confirmed by qualified authorities.

The key provisions of the PLR Act are as follows.

Section 31(1) requires that Records of Rights be kept for “estates” (including land in the
present NCT Delhi area). “Estate” is defined by Section 3(1) as any area:

“(a) for which a separate record-of-rights has been made; or

(b) which has been separately assessed to land revenue, or would have been so assessed
if the land-revenue had not been released, compounded for or redeemed; or

(c) which the [State Government] may, by general rule or special order, declare to be an
estate.”

11 This statement would need to be verified.
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Thus it appears that the term “estate” is used in the PLR Act in an equivalent way that the term
“parcel” is used in